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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 
25  CFR  Part  31g 
Education  Personnel 

November  2, 1979. 

agency:  Bureau  of  Indian  Affairs, 
Department  of  the  Interior. 
action:  Final  rule. 

summary:  The  Bureau  of  Indian  Affairs 
issues  final  regulations  which  (1)  define 
education  positions  and  the  terms  and 
conditions  of  employment  of  educators 
in  the  Bureau  of  Indian  Affairs;  (2) 
establish  a  system  for  recruitment, 
employment  and  payment  of  teachers 
and  other  personnel  in  Bureau  of  Indian 
Affairs  operated  schools  and  Agency 
Office  Education  Programs;  and  (3) 
involves  the  participation  of  Indian 
school  boards.  These  regulations 
implement  certain  sections  of  the 
Education  Amendments  of  1978. 
effective  date:  These  regulations  shall 
become  effective  not  less  than  45  days 
from  date  of  publication.  (See  Section 
431  of  the  General  Education  Provisions 
Act  (20  U.S.C.  1232  and  25  U.S.C.  2018.) 
To  determine  the  effective  date  of  these 
regulations,  call  or  write  the  contact 
person  named  below.  The  Bureau  will 
publish  a  document  confirming  the 
effective  date  of  this  regulation  at  a  later 
date. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rick  C.  Lavis,  Deputy  Assistant 
Secretary  for  Indian  Affairs,  Department 
of  the  Interior,  18th  and  C  Streets  NW., 
Washington.  D.C.  20240,  (202)  343-7163. 
SUPPLEMENTARY  INFORMATION:  The 
authority  to  issue  these  regulations  is 
vested  in  the  Secretary  of  the  Interior  by 
Section  1131  and  1135  of  the  Education 
Amendments  of  1978  (Pub.  L  95-561,  92 
Stat.  2143,  2322  and  2327,  25  U.S.C.  2011 
and  2015)  and  redelegated  to  the 
Assistant  Secretary  for  Indian  Affairs  by 
209  DM  8. 

On  May  22, 1979  (44  FR  29836),  the 
Bureau  of  Indian  Affairs  published  a 
proposed  rqle  to  add  a  new  Part  31g, 
Education  Personnel,  to  Subchapter  E, 
Chapter  1,  Title  25  of  the  Code  of 
Federal  Regulations.  These  regulations 
were  prepared  by  Task  Force  No.  7, 
which  was  constituted  by  the  Assistant 
Secretary — Indian  Affairs  to  oversee  the 
promulgation  of  these  regulations.  The 
public  was  offered  an  opportunity  to 
comment  on  the  proposed  rule  and  a 
total  of  63  comments  were  received. 
Eighteen  were  from  Tribal  groups,  20 
were  from  public  and  private  groups, 
and  25  were  from  individuals.  The 


majority  of  the  comments  were 
favorable.  Several  comments  were 
received  which  had  no  effect  on  the 
regulations  relative  to  Education 
Personnel.  The  Task  Force  reviewed  all 
the  comments  and  determined  that  some 
of  the  comments  should  be  considered 
in  Manual  revisions  or  directives, 
particularly  those  addressing 
administrative  or  procedural  concerns. 
Several  commentors  made  suggestions 
that  resulted  in  a  number  of  non¬ 
substantive  changes  in  the  final  rules. 
These  changes  were  intended  to  make 
the  rules  clearer  and  more  readable.  The 
changes  are  summarized  below  and  are 
categorized  as  “A.  Comments  Adopted”; 
and  “B.  Comments  Not  Adopted”. 

A.  Comments  Adopted 

1.  §  31g.l  Scope.  Several  commentors 
interpreted  the  regulations  to  apply  to 
tribally  contracted  schools.  Both  the 
statute  and  the  regulations  apply  only  to 
educators  in  BIA-operated  schools  and 
in  BIA  agency  offices.  Subsection  (a) 
was  changed  to  clarify  this.  The  second 
sentence  of  subsection  (b)  was 
eliminated  since  there  will  no  longer  be 
need  for  interim  procedures  after 
November  1, 1979. 

2.  §  31g.2  Definitions.  Concern  was 
expressed  over  the  lack  of 
understanding  of  the  term  “Agency 
School  Board”  as  defined  in  subsection 
(b).  The  definition  has  been  revised  to 
read  “(b)  Agency  School  Board”  as 
defined  in  Section  1139(1)  Pub.  L.  95-561, 
means  a  body,  the  members  of  which 
are  appointed  by  the  school  boards  of 
the  schools  located  within  such  Agency. 
The  number  of  such  members  shall  be 
determined  by  the  Director,  in 
consultation  with  the  affected  Tribes.  In 
agencies  serving  a  single  school,  the 
school  board  of  that  school  shall 
function  as  the  “Agency  School  Board.” 
One  commentor  suggested  we  include  a 
definition  of  "Consulted”,  “Employment 
Contracts",  and  “Contract  Education 
Position."  New  definitions  have  been 
added,  “(i)  Contract  Education  position 
means  an  education  position  as  herein 
defined  to  which  an  individual 
employed  is  appointed  or  converted 
after  November  1, 1979,  implemented  by 
an  employment  contract  as  herein 
defined."  “(k)  Employment  Contract 
means  a  signed  agreement  executed  by 
and  between  the  Bureau  and  the 
individual  employee  hired  or  converted 
under  this  part,  which  specifies  the 
position  title,  period  of  employment  and 
compensation  attached  thereto.  The 
individual  contract  shall  be  subject  to 
valid  provisions  of  any  collective 
bargaining  agreement  during  the  term  of 
the  contract."  Previous  items  numbered 
(i)(j)(k)  and  (1)  have  been  renumbered 


(j)(l)(m)  and  (n).  A  new  definition  has 
been  added  “(o)  Consulted  as  provided 
in  Section  1131(d)(1)  (B),  (C)  Pub.  L.  95- 
561,  means  providing  pertinent 
information  to  and  being  available  for 
discussion  with  the  school  board,  giving 
the  school  board  the  opportunity  to 
reply,  and  giving  due  consideration  to 
the  school  board’s  response." 

3.  §  31g.3  Education  positions.  The 
major  concerns  expressed  in  subsection 
3(a)  were  that  the  Director  would 
establish  the  "number”  and  "location" 
as  well  as  the  “kinds”  of  education 
positions  in  BIA  schools.  The  subsection 
has  been  rewritten  accordingly  so  that 
the  Director  will  be  responsible  only  for 
determining  what  kinds  of  positions  are 
education  positions  within  the  meaning 
of  Pub.  L.  95-561.  One  commentor 
expressed  concern  over  the  fact  that 
there  would  be  more  teachers  placed  in 
a  furlough  status  during  summer  months. 
The  new  teachers  hired  will  be  hired  on 
a  school  year  contract.  The.  law  exempts 
these  people  from  the  dual 
compensation  laws  and  they  may  accept 
temporary  employment  during  the  time 
school  is  not  in  session.  All  references 
to  the  Federal  Wage  System  and  post 
secondary  schools  have  been  eliminated 
in  this  section  and  throughout  this  Part 
to  conform  with  the  statute.  Subsection 
(b)(2)  was  eliminated. 

4.  §  31g.4  Qualifications  for  educators. 
Subsection  4(a)(1),  (4)(b)(l)  and  (2)  have 
been  rewritten  for  clarity.  They  now 
read: 

(a)  Qualifications  related  to  positions.  Job 
qualification  requirements  shall  be  equivalent 
to  those  established  by  the  appropriate 
licensing  and  certification  authorities  of  the 
State  in  which  the  position  is  located. 

(1)  The  Director  shall  consult  with  the 
respective  State  Education  Agency  and 
national  certification  authorities  to  determine 
which  parts  of  such  State's  requirements  for 
education  position's  in  early  childhood, 
elementary,  and  secondary  programs  may  not 
be  relevant  to  or  appropriate  for  the 
education  operations  of  the  Bureau  in  such 
State.  For  those  parts  which  are  not  relevant 
or  appropriate,  the  Director  shall  establish 
and  publish  in  the  Bureau  Manual  (BIAM) 
suitable  requirements  which  are  directly  and 
materially  applicable  to  such  Bureau 
education  positions. 

(b)  Qualifications  related  to  individuals. 

An  applicant  for  an  education  position  must 
establish  that  he/she  meets  the  requirements 
of  the  position  by  submitting  an  application 
to  the  Local  School  Supervisor,  Agency 
Superintendent  for  Education  or  Director  and 
appearing  for  an  interview  if  requested  by  the 
official  involved.  The  applicant’s  education 
and  experience  will  be  subject  to  verification. 
Falsification  may  result  in  disciplinary  action 
or  removal  from  the  position  to  which  he/she 
was  appointed.  Specific  requirements  and 
exceptions  are  as  follows: 
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(1)  The  best  qualified  group  of  educators  on 
a  list  of  applicants  will  include  those  who 
have  a  record  of: 

(1)  Successful  teaching, 

(ii)  Practice  teaching,  or 

(iii)  A  practicum  course  which,  by  State 
standards,  equates  to  practice  teaching,  or 

(iv)  For  administrative  positions,  successful 
experience  in  school  administration,  or 
coursework  required  by  States'  standards. 

(2)  School  boards  may  waive  formal 
education  and  State  certification 
requirements  for  tribal  members  who  are 
hired  to  teach  tribal  culture  and  language. 
Tribal  members  appointed  to  teaching 
positions,  with  a  waiver  of  formal  education 
and  State  certification  requirements,  may  not 
have  their  basic  pay  rate  set  higher  than  the 
rate  paid  to  qualified  educators  at  that  locale. 

5.  §  31g.5  Basic  compensation  for 
educators  and  education  positions. 
Subsection  5(a)  states  that  the  basic 
annual  compensation  shall  be 
comparable  to  the  rates  in  effect  under 
the  General  Schedule  for  individuals 
with  comparable  qualifications  and 
holding  comparable  positions.  A 
commentor  stated  the  Bureau  should 
maintain  the  equal  pay  for  equal  work 
doctrine.  The  Bureau  will  establish  pay 
rates  comparable  to  the  Federal  pay 
system.  Subsection  5(a)  has  been 
rewritten  for  further  explanation  of  the 
pay  system  and  reads: 

§  31g.5(a).  Schedule  of  Basic  Compensation 
Rates.  The  Director  shall  establish  and 
publish  in  the  Bureau  Manual  (BIAM)  a 
schedule  of  basic  annual  compensation  rates 
for  educators  and  education  positions.  The 
schedule  shall  be  comparable  to  the  rates  in 
effect  under  the  General  Schedule  for 
individuals  with  comparable  qualifications, 
and  holding  comparable  positions,  to  whom 
Chapter  51  of  Title  5  U.S.C.  is  applicable. 

Pay  rates  in  the  Education  Pay  Schedule 
will  be  indicated  on  an  hourly  basis,  and 
steps  in  each  pay  level  will  be  comparable  to 
a  specific  grade  and  step  of  the  General 
Schedule. 

The  maximum  pay  for  a  contract  position 
shall  not  exceed  step  10  of  the  GS  pay  rate 
for  a  comparable  position  which  is  subject  to 
the  Classification  Act  by  more  than  5  percent. 
Positions  may  be  identified  for  and  subject  to 
this  limitation.  This  will  result  in  a  maximum 
pay  at  some  step  below  the  top  of  the 
assigned  pay  level.  A  position  cannot  exceed 
this  limitation  unless  more  difficult  or 
responsible  duties  are  assigned  to  the 
position. 

§  31g.5(b)(2)  The  question  was  asked 
if  the  Director  would  authorize  post 
differential  in  writing  or  orally.  The  term 
“staff'  is  used  in  lieu  of  "post"  and  the 
regulations  have  been  changed  to  read: 
"Such  staff  differential  shall  only  be 
authorized  in  writing  where  the  Director 
determines  that:  *  *  *” 

A  new  Subsection  31g.5(b)(2)(iii)  has 
been  added:  "Justification  must  be 
provided  as  indicated  in  Paragraph  (3) 
below.” 


6.  §  31g.6  Appointment  of  Educators. . 
(a)  Local  school  employees.  School 
boards  strongly  endorsed  this  section. 
The  purpose  of  the  legislation  and 
regulations  is  to  provide  more  local 
control  over  the  schools.  One 
commentor  questioned  if  the  school 
board  did  not  approve,  may  an 
individual  be  appointed?  Where  a 
school  board  affirmatively  disapproves 
an  appointment,  the  appointment  can  be 
made  only  if  the  school  board’s  decision 
is  reversed  under  the  appeals 
procedures  established  by  the  statute 
and  regulations.  The  following  sentence 
was  added  to  subsections  (a),  (b),  and 
(c)  to  clarify  action  if  the  school  board 
does  not  respond  to  a  recommendation. 
"Written  determination  by  the  school 
board  should  be  received  within  a 
reasonable  period,  not  to  exceed  30 
days.  Failure  of  the  school  board  to  act 
within  this  period  shall  have  the  effect 
of  approval  of  the  proposed 
appointment." 

The  first  sentence  of  subsection  6(a) 
was  changed  from  "Local  Bureau  school 
employees  may  be  appointed  *  *  *"  to 
read  "Local  Bureau  school  employees 
shall  be  appointed  *  *  *"  to  emphasize 
local  control.  This  subsection  and 
subsection  31g.6(b)  were  revised  to 
include  the  Area  Education  Program 
Administrator  as  the  level  to  which  the 
school  supervisor  of  an  Off  Reservation 
Boarding  School  may  appeal  a  decision 
by  the  school  board  regarding  the 
appointment  of  an  educator. 

7.  §  31g.6(c)  Agency  education 
program  employees.  "Appointments  to 
Agency  office  education  positions  may 
be  made  only  by  the  Agency 
Superintendent  for  Education.  Before  the 
Agency  Education  employee  is 
employed,  the  Agency  School  Board 
shall  be  consulted.  The  word  "Agency” 
was  added  to  specify  which  school 
board. 

8.  §  31g.6(d)  Contract  Renewals.  This 
subsection  is  renumbered  as  subsection 
(e).  To  add  clearer  meaning,  the  first 
sentence  was  changed  to  read  'The 
appropriate  school  board  shall  be 
notified  by  the  school  supervisor  and/or 
agency  Superintendent  for  Education 
not  less  than  ninety  (90)  days  before  the 
expiration  of  an  individual's  contract 
whether  that  contract  is  or  is  not 
recommended  for  renewal."  The 
following  sentence  has  been  added  to 
the  end  of  subsection  (e)  to  clarify 
action  to  be  taken  by  the  school 
supervisor:  "Supervisor  or  Agency 
Superintendent  for  Education  shall 
implement  the  board’s  determination 
through  issuance  of  the  required  sixty 
(60)  day  notice  of  renewal  or  non- 
renewal  as  appropriate.” 


9.  Previously  designated  subsection 
31g.6(h)  was  revised  to  reflect  the  many 
public  comments  not  in  favor  of 
terminating  the  contract  of  the 
remaining  spouse  should  one  spouse  fail 
to  fulfill  the  contract,  and  is  inserted 
here  to  read  as  follows:  “(d) 

Employment  Contracts.  The  Bureau 
shall  issue  employment  contracts  each 
year  for  employment  in  contract 
education  positions  at  the  Agency  and 
school  levels.” 

10.  Subsection  31g.6(e)  Other 
education  program  employees,  this 
subsection  has  been  eliminated  to 
conform  with  the  statute. 

11.  A  new  subsection  31g.6(f)  is  added 
entitled  "Absence  of  local  school  board" 
to  clarify  the  regulations  and  reads: 

(f)  Absence  of  local  school  boards.  In  the 
event  that  a  local  school  board  has  not  been 
established  in  accordance  with  Section 
1139(7)  Pub.  L  95-561  with  respect  to  a 
Bureau  school,  or  is  effectively  defunct,  then 
in  situations  where  the  local  school  board  is 
required  to  be  given  a  notice  or  required  to  be 
consulted,  by  statute  or  these  regulations,  the 
official  involved  shall  notify  or  consult  with 
the  Agency  school  board  serving  the  tribe  to 
which  the  parents  of  the  Indian  children 
attending  that  school  belong,  or  in  its 
absence,  the  tribal  organization  of  the  tribe 
involved. 

12.  Subsection  31g.6(f)  Conditional 
appointment.  This  subsection  is 
renumbered  as  paragraph  (g).  One 
commentor  stated  that  the  language 
implies  that  a  person  who  applied  only 
at  the  local  level  and  was  appointed  at 
the  local  level  would  not  be  on  a 
conditional  appointment.  This  is  a 
correct  interpretation.  The  language  has 
been  rewritten  for  clarity  and  reads: 

(g)  Conditional  appointment.  As  provided 
in  Section  1131(d)(4),  Pub.  L  95-561,  if  an 
individual  who  has  applied  at  both  the 
national  and  local  levels  is  appointed  from  a 
local  list  of  applicants,  the  appointment  shall 
be  conditional  for  ninety  (90)  days.  During 
that  period,  the  individual's  application  and 
background  shall  be  examined  to  determine  if 
there  is  a  more  qualified  individual  for  the 
position.  Removal  during  this  period  is  not 
subject  to  discharge,  hearing  or  grievance 
procedures. 

One  commentor  stated 
it  was  impossible  to  administer 
the  national  agency  check  within  90 
days.  The  language  of  the  second 
sentence  was  changed  to  clarify  that 
educational  credentials  will  be 
examined. 

During  that  period,  the  individual’s 
application  and  background  shall  be 
examined  to  determine  if  there  is  a  more 
qualified  individual  for  the  position."  This 
language  was  used  based  on  experience  of 
another  Federal  agency  with  similar 
situations. 
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13.  §  31g.6(g).  This  subsection  is 
renumbered  and  rewrittem  for  clearer 
meaning  as  31g.6(h),  Short  Term 
contracts.  Suggestions  were  made  to 
provide  for  temporary  appointments  as 
well  as  emergency  appointments.  The 
draft  language  read: 

(g)  Emergency  appointments.  The  school 
board  may  authorize  the  school  supervisor  to 
make  appointments  to  pupil  contact  and 
other  positions  directly  related  to  the  health 
and  safety  of  students.  These  appointments 
may  be  made  without  regard  to  qualifications 
if  local  and  Agency  pools  of  qualified 
applicants  are  exhausted.  However,  the  pay 
level  of  the  individual  appointed  may  not 
exceed  the  level  for  which  the  individual  is 
actually  qualified. 

“Emergency  appointments  may  not  exceed 
the  school  year  and  may  not  be  renewed  or 
extended.  The  school  supervisor  must  check 
the  local  and  Agency  pools  every  sixty  (60) 
days  to  determine  if  a  qualified  individual 
has  entered  the  pool.  If  a  qualified  individual 
is  in  a  pool,  the  school  supervisor  must 
terminate  the  emergency  appointment  and  fill 
the  position  with  the  qualified  individual.” 

The  term  “pool”  has  been  changed  to 
read  “list”  in  this  section  and  throughout 
the  entire  Part.  The  revised  subsection 
(h)  reads  as  follows: 

(h)  Short  Term  Contracts.  (1)  There  may  be 
circumstances  where  immediate  action  is 
necessary  and  it  is  impossible  to  consult  with 
the  local  school  board.  When  this  situation 
exists  short  term  contracts  may  be  made  by 
the  school  supervisor  in  accordance  with  the 
following: 

(i)  the  length  of  the  contract  will  not  exceed 
sixty  (60)  days,  or  the  next  regularly 
scheduled  school  board  meeting  whichever 
comes  first. 

(ii)  if  the  board  meets  and  does  not  take 
action  on  the  individual  in  question,  the  short 
term  contract  may  be  extended  for  the 
duration  of  the  school  year. 

(iii)  it  shall  be  the  responsibility  of  the 
school  supervisor  to  fully  inform  the  local 
school  board  of  all  such  short  term  contracts. 
Failure  to  do  so  may  be  cited  as  reason  to 
discharge  the  school  supervisor  if  so 
requested  by  the  board. 

(2)  The  local  school  board  may  authorize 
the  school  supervisor  to  make  an  emergency 
short  term  contract  to  classroom,  dormitory 
and  other  positions  directly  related  to  the 
health  and  safety  of  students.  When  this 
situation  exists  short  term  contracts  may  be 
made  in  accordance  with  the  following: 

(i)  if  local  and  agency  lists  of  qualified 
applicants  are  exhausted,  short  term 
contracts  may  be  made  without  regard  to 
qualifications  for  the  position; 

(ii)  the  pay  level  will  be  based  on  the 
qualifications  of  the  individual  employed 
rather  than  the  requirements  of  the  position; 

(iii)  the  short  term  contract  may  not  exceed 
the  school  year  and  may  not  be  renewed  or 
extended; 

(iv)  every  sixty  (60)  days  the  school 
supervisor  will  determine  if  qualified 
individuals  have  been  placed  on  the  local  or 
agency  lists.  If  a  qualified  individual  on  the 
list  accepts  employment  the  school 


supervisor  must  terminate  the  emergency 
appointment  at  the  time  the  qualified 
individual  is  appointed. 

Subsection  (i)  Waiver  of  Indian 
Preference  has  been  rewritten  to 
incorporate  the  statutory  language.  An 
additional  sentence  was  added  to 
emphasize  that  under  the  statute  a 
separate  waiver  must  be  granted  in  each 
case.  The  additional  language  is  as 
follows:  “When  a  waiver  is  granted  it 
shall  not  be  construed  to  extend  to  or  be 
a  precedent  for  any  other  case.” 

Subsection  6(j),  Cause  for  reversing 
board  determinations  has  been 
eliminated.  Subsection  (k)  has  been 
renumbered  (j)  and  this  last  sentence 
added:  “An  educator  will  not  be  deemed 
to  have  terminated  employment  if 
transferred  elsewhere  with  the  Bureau’s 
consent.”  This  will  provide  opportunity 
for  utilizing  experienced  Bureau 
personnel  in  other  vacancies  without 
considering  the  termination  of  a  contract 
as  basis  for  restricting  employment  for 
one  year. 

14.  §  31g.7  Discharge  of  Educators. 

The  entire  section  has  been  rewritten  to 
conform  with  the  statute. 

(a)  Discharge  for  Cause.  Educators  covered 
under  the  provision  of  this  section  are 
excluded  from  coverage  under  5  U.S.C.  7511 
and  4303.  In  order  to  provide  due  process  for 
educators,  the  Director  shall  publish  in  the 
Bureau  Manual  (BIAM)  the  conditions  which 
could  result  in  the  discharge  of  educators  for 
cause,  and  procedures  to  be  followed  in 
discharge  cases.” 

(b)  Discharge  for  Inadequate  Performance. 
Action  taken  to  remove  educators  for 
inadequate  performance  will  be  taken  for 
failure  to  meet  performance  standards 
established  under  5  U.S.C. 

4302.  Performance  standards  for  all 
educators  will  include,  among  others,  lack  of 
student  achievement  and  willful  failure  to 
exercise  properly  assigned  supervisory 
responsibilities  by  supervisors. 

(c)  Other  Discharge.  The  Director  shall 
publish  in  the  Bureau  Manual  (BIAM)  a 
description  of  the  budgetary  and  program 
conditions  that  may  result  in  the  discharge  of 
educators  for  other  than  cause  during  the 
school  year.  The  individual's  personnel 
record  will  clearly  reflect  that  the  action 
taken  is  based  upon  budgetary  or  program 
restraints  and  is  not  a  reflection  on  the 
employee's  performance. 

(d)  Procedures  for  discharge  for  cause.  The 
Director  shall  publish  in  the  Bureau  Manual 
(BIAM)  the  procedural  steps  to  be  followed 
by  school  supervisors  and  Agency 
Superintendents  for  Education  in  discharge 
for  cause  cases.  These  procedures  shall 
provide  (among  other  things)  for  the 
following: 

(1)  The  educator  to  be  discharged  shall 
receive  a  written  notice  of  the  proposal 
specifying  the  causes  or  complaints  upon 
which  the  proposal  is  based,  not  less  than 
thirty  (30)  calendar  days  before  the 
discharge.  However,  this  shall  not  prohibit 


the  exclusion  of  the  individual  from  the 
education  facility  in  cases  where  exclusion  is 
required  for  the  safety  of  the  student  or  the 
orderly  operation  of  the  facility.  ' 

(2)  A  reasonable  time,  but  not  less  than  ten 
(10)  days  to  make  a  written  and  oral  response 
to  the  charge. 

(3)  The  opportunity  to  review  the  material 
relied  upon  to  support  the  charge. 

(4)  Official  time,  not  to  exceed  8  hours  to 
prepare  a  response  to  the  charge. 

(5)  The  educator  may  elect  to  have  a 
representative;  and  if  so,  shall  furnish  the 
identity  of  the  representative.  The  Agency 
Superintendent  for  Education  may  disallow 
as  an  employee's  representative  an 
individual  whose  activities  as  a 
representative  would  cause  a  conflict  of 
interest  or  position  or  an  employee  whose 
release  from  his  or  her  official  position  would 
give  rise  to  unreasonable  costs  to  the 
Government  or  whose  priority  work 
assignment  precludes  his  or  her  release  from 
official  duties.  5  U.S.C.  7114(a)(5)  and  the 
terms  of  any  applicable  collective  bargaining 
agreement  govern  representation  for 
employees  in  an  exclusive  bargaining  unit. 

(6)  A  right  to  a  final  decision  made  by  the 
appropriate  level  of  supervision. 

(7)  A  right  to  appeal  the  final  decision  and 
review  of  merits  of  the  case  by  a 
Departmental  official  not  previously  involved 
in  the  merits  of  the  case.  This  right  includes 
entitlement  to  a  hearing  upon  request  under 
procedures  that  comport  with  the 
requirements  of  due  process  in  accordance 
with  section  1131(e)(1)(B)  Pub.  L.  95-561. 

(e) (1)  The  appropriate  school  board  will  be 
notified  as  soon  as  possible,  but  in  no  case 
later  than  ten  (10)  calendar  days  from  the 
date  of  issue  of  the  notice  of  intent  to 
discharge. 

(2)  The  appropriate  school  board,  under 
such  uniform  procedure  as  it  may  adopt,  may 
issue  a  formal,  written  certification  to  the 
school  supervisor  or  the  Agency 
Superintendent  for  Education  either 
approving  or  disapproving  the  discharge 
before  the  expiration  of  the  notice  period  and 
before  actual  discharge.  Failure  to  respond 
before  the  expiration  of  the  notice  period  will 
have  the  effect  of  approving  the  discharge. 

(3)  The  school  supervisor  initiating  a 
discharge  action  may  appeal  the  board’s 
determination  within  ten  (10)  calendar  days 
of  receipt  to  the  Agency  Superintendent  for 
Education,  or  in  the  case  of  off-reservation 
boarding  schools  only,  the  Area  Education 
Program  Administrator.  The  Agency 
Superintendent  for  Education  initiating  a 
discharge  may  appeal  the  board's 
determination  within  ten  (10)  calendar  days 
of  receipt  to  the  Director.  Within  twenty  (20) 
calendar  days  following  the  receipt  of  an 
appeal,  the  reviewing  official  may,  for  good 
cause,  reverse  the  school  board's 
determination  by  a  notice  in  writing  to  the 
board.  Failure  to  act  within  such  twenty  (20) 
calendar  days  shall  have  the  effect  of 
approving  the  board's  determination. 

(f)  School  board  recommendations  for 
discharge.  School  boards  may  recommend  to 
school  supervisors,  school  superintendents 
and  the  Director  that  individuals  in  the 
Education  program  be  discharged.  These 
recommendations  may  follow  any  form 
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internally  established  by  the  school  board  or 
tribal  government.  However,  in  order  to 
obtain  a  positive  relief  of  the  problem,  the 
recommendation  should  contain  specific 
causes  or  complaints  which  may  be  verified 
or  established  by  investigation  of  factual 
situations.  The  official  receiving  a  board 
recommendation  for  discharge  of  an 
individual  shall  acknowledge  the 
recommendation  in  writing  within  ten  (10) 
calendar  days  and  proceed  with  a  fact 
finding  investigation.  The  official  who  finally 
disposes  of  the  recommendation  shall  notify 
the  school  board  of  the  disposition  in  writing 
within  sixty  (60)  calendar  days. 

15.  Section  31g.8,  Entitlement  of 
Educators  to  Compensation  and  Section 
31g.9,  Payment  of  Compensation  to 
Educators  have  been  rewritten  to  be  in 
conformance  with  Chapters  55  and  61  of 
Title  5,  U.S.  Code. 

16.  Section  31g.8  was  rewritten  to  also 
conform  with  the  Fair  Labor  Standards 
Act  and  now  reads:  "Entitlement  of 
Educators  to  Compensation." 

(a)  F.L.S.A.  exempt  educators  with 
administratively  established  compensation 
rates.  Educators  whose  rate  of  basic 
compensation  is  administratively  established 
and  who  are  exempt  from  the  overtime 
provisions  of  the  Fair  Labor  Standards  Act 
are  entitled  only  to: 

(1)  The  basic  rate  of  compensation 
established  for  the  position  to  which  they  are 
appointed. 

(2)  Any  additional  compensation 
established  under  8  31g.5(b)  which  may  be 
applicable  to  the  position  to  which  the 
individual  is  appointed. 

(b)  F.L.S.A.  non-exempt  educators  with 
administratively  established  compensation 
rates.  Educators  whose  rate  of  basic 
compensation  is  administratively  established 
and  who  are  not  exempt  from  the  over-time 
provisions  of  the  Fair  Labor  Standards  Act 
are  entitled  to: 

(1)  The  basic  rate  of  compensation 
established  for  the  position  to  which  they  are 
appointed. 

(2)  The  Overtime  pay  to  which  they  may  be 
entitled  by  the  work  schedules  to  which  they 
are  assigned  by  application  of  the  Fair  Labor 
Standards  Act  or  Chapter  55,  of  Title  5,  U.S.C. 
whichever  is  greater. 

(3)  Any  additional  compensation 
established  under  8  31g.5(b)  which  may  be 
applicable  to  the  position  to  which  the 
individual  is  appointed. 

(4)  Premium  pay  other  than  overtime  pay  to 
which  they  may  be  entitled  under  Chapter  55 
of  Title  5  U.S.C. 

17.  Section  31g.9  was  rewritten  to 
comply  with  requirements  of  Chapter  61, 
Title  5  U.S.C.  and  now  reads:  “Payment 
of  Compensation  to  Educators." 

(a)  Pay  periods.  Educators  shall  be  paid  on 
the  basis  of  a  bi-weekly  pay  period  during  the 
term  of  the  contract.  Chapter  55  of  Title  5 
U.S.C.  applies  to  the  administration  of  pay  for 
educators,  except  that  section  1131(m)  of  Pub. 
L  95-561,  5  U.S.C.  5533  does  not  apply  with 
respect  to  the  receipt  of  pay  by  educators 
during  summer  recess  under  certain 
circumstances. 


(b)  Pay  for  school  year  educators.  When  an 
educator  is  appointed  after  the  beginning  of 
the  school  year,  payment  under  the  contract 
is  to  begin  as  of  the  date  of  appointment.  If 
an  educator  resigns  or  is  discharged  before 
the  expiration  of  the  term  of  the  contract,  pay 
ceases  as  of  the  date  of  resignation  or 
discharge. 

18.  Subsection  31g.l0(b)  has  been 
rewritten  to  emphasize  responsibility 
that  educators  will  have  in  adapting  to 
local  situations.  The  subsection  now 
reads:  “Employee  handbook.  The 
Director  will  develop  employee 
handbooks  and  recruiting  guides  in 
consultation  with  school  boards.  These 
handbooks  and  recruiting  guides  will 
provide  specific  information  regarding: 
(1)  the  working  and  hiring  conditions  for 
various  tribal  jurisdictions  and  Bureau 
locations;  (2)  the  need  for  all  Education 
personnel  to  adapt  to  local  situations, 
and  (3)  that  all  Education  personnel  will 
be  required  to  comply  with  and  support 
duly  adopted  school  board  policies, 
including  those  relating  to  tribal  culture 
or  language."  Subsection  (d)  has  been 
changed  from  “Vacation  appointment 
compensation"  to  "Dual  Compensation" 
to  clearly  reflect  the  intent  of  the 
regulation.  "An  employee  accepting  a 
renewal  of  a  school  year  contract  may 
be  appointed  to  another  federal  position 
during  the  school  recess  period  without 
regard  to  the  dual  compensation 
regulations  in  5  U.S.C.  5533." 

19.  Subsection  31g.l0(e)  has  been 
renumbered  10(f)  and  revised  to  read: 

(f)(1)  Grievance  procedures.  The  Director 
shall  publish  in  the  Bureau  Manual  (BLAM) 
procedures  for  the  rapid  and  equitable 
resolution  of  grievances. 

(2)  When  a  unit  of  exclusive  recognition 
exists  the  negotiated  grievance  procedure 
may  be  the  only  procedure  available  to  the 
employee  for  resolving  grievances  within  its 
coverage,  except  that,  if  the  grievance 
involves  discharge,  the  employee  may  elect 
to  use  the  appellate  procedures  or  the 
grievance  procedures,  if  applicable  but  not 
both.  5  U.S.C.  7121(e)(1). 

20.  A  new  subsection  31g.l0(e)  has 
been  added  to  ensure  employees  their 
rights.  The  paragraph  reads 
"Discrimination  complaints.  EEO 
procedures  established  under  5  CFR  713 
shall  be  applicable  to  contract 
employees  under  this  Part."  Subsection 
31g.l0(f)  Mid-term  review  with  school 
boards  has  been  renumbered  to  (g).  A 
suggestion  was  made  to  allow 
employees  to  attend  mid-year  meetings 
when  they  are  discussed.  In 
conformance  with  local  control  it  was 
agreed  that  the  local  school  board  could 
adopt  the  policy  whether  to  include  the 
employee  at  the  mid-year  meeting. 

21.  Subsection  31g.l0(g)  Performance 
evaluation  has  been  renumbered  (h)  and 
has  been  revised  to  incorporate  5  U.S.C. 


4302  in  the  Education  evaluation  system. 
The  paragraph  now  reads:  “The 
minimum  number  of  times  an  educator 
shall  be  evaluated  each  year  is  three  for 
the  educator’s  first  year  in  a  school  or 
’  Agency,  two  for  the  second  year,  and 
one  for  each  year  following.  The  annual 
performance  evaluation  shall  be  in 
accordance  with  5  U.S.C.  4302." 

22.  The  suggestion  was  made  to 
eliminate  Subsection  31g.l2(d), 
“Education  leave”,  since  Section  275  of 
Title  25  does  not  apply  to  teachers  who 
are  not  in  a  duty  status  during  school 
vacation  period.  This  suggestion  was 
adopted. 

23.  Subsection  31g.l2(e)  “Leave 
transferred  in”  was  renumbered  as  (d). 
The  following  language  was 
recommended  and  accepted:  "Annual 
leave  credited  to  an  employee’s  balance 
immediately  before  conversion  or 
appointment  under  this  part  will  not  be 
available  for  use  while  so  employed  by 
the  Bureau.  It  shall  be  held  to  the 
employee’s  account  until  such  time  as 
the  employee  leaves  such  Bureau 
employment.”  Objections  were  raised  to 
the  requirement  for  evidence  of  illness 
and  approval  of  sick  leave.  The 
requirements  will  prevent  abuse  of  the 
leave  privilege.  Recommendations  were 
made  to  provide  maternity  leave 
benefits.  The  leave  provided  may  be 
used  for  maternity  purposes.  Subsection 
31g.l2(a)(2)  has  been  rewritten  for 
clarity  and  (3)  has  been  added.  They 
read: 

(2)  Sick  Leave.  Absence  approved  by  the 
school  supervisor  or  Agency  Superintendent 
for  Education  as  incapacity  from  duty  due  to 
injury  or  illness,  not  related  to  or  incurred  on- 
the-job,  and  not  covered  by  Federal 
Employee's  Compensation  Act  Regulations 
may  be  paid  as  follows: 

■  (i)  sick  leave  shall  accrue  at  the  rate  of  four 
(4)  hours  for  each  bi-weekly  pay  period 
during  the  terms  of  the  contract.  No  precredit 
or  advance  sick  leave  is  authorized.  Accrued 
and  unused  sick  leave  may  be  used  at 
contract  termination  to  be  added  to  length  of 
service  for  retirement  credit  purposes. 

(ii)  sick  leave  is  available  only  for 
situations  which  incapacitate  the  employee 
from  duty  and  the  leave  granting  officials 
shall  require  satisfactory  evidence  that  the 
employee  was  incapacitated  and  unable  to 
return  to  duty. 

(iii)  sick  leave  in  any  school  year  used  on 
instructional  or  other  work  days  is  limited  to 
one  hundred  sixty  (160)  hours  except  as 
provided  in  subparagraph  (iv)  below. 

(iv)  accrued  sick  leave  in  excess  of  one 
hundred  sixty  (160)  hours  shall  only  be  used 
to  provide  salary  continuation  for  major 
medical  emergencies.  The  Agency 
Superintendent  for  Education  will  determine 
on  the  basis  of  evidence  which  may  include  a 
report  by  a  Federal  physician,  certification  by 
the  employee’s  personal  physician,  or  other 
suitable  evidence,  whether  or  not  to  grant 
such  requests.  Any  Federal  employee  may  be 
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required  to  appear  for  a  physical  examination 
by  a  Federally-selected  physician  (i.e..  PHS, 
contract  etc.)  to  determine  fitness  for  duty. 

(v)  Any  employee  who  terminates  his/her 
contract  with  sick  leave  to  his/her  credit,  will 
have  such  sick  leave  restored  to  his/her 
credit  upon  re-employment  within  5  years. 

(3)  School  vacation  leave.  Contract  school 
year  employees  may  receive  up  to  one 
hundred  thirty-six  (136)  hours  of  school 
vacation  leave  when  school  is  not  in  session 
Approval  for  the  use  of  this  leave  will  be 
administratively  determined  by  the  school 
supervisor/ Agency  Superintendent  for 
Education. 

(b)  Leave  for  year  long  employees. 
Employees  who  are  on  a  year  contract  are 
authorized  the  following  types  of  leave: 

(1)  Vacation  Leave.  Absence  approved  in 
advance  by  the  school  supervisor  or  Agency 
Superintendent  for  Education  for  rest  and 
relaxation  is  authorized  for  eighty  hours  after 
each  of  the  first  three  (3)  years  of  service  as  a 
Bureau  education  employees.  At  the  end  of 
the  fourth  year  of  service,  the  number  of 
hours  is  increased  to  one  hundred  sixty  (160). 
The  school  supervisor  will  determine  when 
vacation  leave  may  be  used.  Vacation  leave 
is  to  be  scheduled  and  used  to  the  greatest 
extent  possible  during  periods  when  school  is 
not  in  session  and  the  students  are  not  in  the 
dormitories.  Vacation  leave  is  credited  to  an 
employee  on  the  day  following  his/her 
anniversary  date  of  employment  and  may  not 
be  accumulated  from  year  to  year.  However, 
if  an  employee’s  leave  is  scheduled  during 
the  three  months  preceding  the  anniversary 
date,  and  must  be  cancelled  and  not 
rescheduled  before  the  anniversary  date 
because  Agency  operations  require  the 
employee’s  presence,  it  may  be  restored  and 
used  the  following  year.  At  the  employee's 
option,  unused  vacation  leave  may  be 
converted  to  sick  leave  at  the  completion  of 
each  contract  year,  or  he/she  may  elect  to  be 
paid  for  unused  vacation  leave. 

24.  Section  31g.l4  Interim  Procedures 
has  been  eliminated.  Upon  effective 
date  of  this  part,  interim  procedures  will 
no  longer  be  necessary. 

25.  Subsection  31g.  13(a)  Status  Quo 
Employees.  The  following  sentence  has 
been  added  to  this  subsection:  “An 
involuntary  change  in  position  shall  not 
affect  the  current  status  of  present 
education  employees.”  This  addition 
makes  clear  that  the  status  of  present 
employees  can  only  be  changed  by  their 
voluntary  decision. 

D.  Comments  Not  Adopted. 

1.  §  31g.2  Definitions.  General 
comments  were  made  regarding 
additional  definitions  of  education 
positions.  These  suggestions  were  not 
included  since  the  definition  of 
“education  position"  is  fixed  by  the 
statute  and  specific  job  titles  will  be 
classified  as  education  positions  under 
this  definition  by  the  Director. 

2.  §  31g.4  Qualifications  for  educators. 
Commentors  were  divided  over  the 
requirements  of  subsection  (a)(2)  that 


“The  Director  shall:  (i)  consult  with  the 
North  Central  Association  of  Colleges 
and  Secondary  Schools  to  determine 
requirements  for  the  Bureau  which  will 
meet  accreditation  standards;  and  (ii) 
require  appropriate  certification  from 
applicants  for  instructor,  assistant 
professor,  associate  professor,  and 
professor  positions  in  post-secondary 
programs,"  and  of  subsection  (3)  that 
“For  all  other  positions  the  Director 
shall  require  state  licensing  or 
certification  as  a  minimum  when 
applicable  to  the  position  *  *  *."  A 
number  of  commentors  wanted  more 
local  control  in  determining  justification 
requirements  and  a  number  did  not  , 
believe  the  State  certification 
requirement  was  adequate.  The  Bureau 
schools  must  meet  State  certification 
requirements  in  order  to  remain 
accredited.  The  language  as  stated  is 
broad  enough  to  permit  additional 
qualification  requirements  by  the  local 
school  boards.  Paragraph  (ii)  was 
eliminated  since  it  will  not  apply  to  post 
secondary  schools. 

3.  Subsection  31g.4(d)  requires 
recruitment  and  training  for  Indian 
educators.  A  question  was  raised  if  this 
type  of  training  would  be  provided  for 
non-Indian  educators.  The  law  requires 
that  a  program  be  developed  for  Indian 
educators.  Another  question  was  raised 
if  this  subsection  would  apply  to  Tribal 
Indian  educator  training  programs. 
Sections  1131  and  1135  of  the  Act  apply 
to  employment  in  Bureau  of  Indian 
Affairs  Education  positions. 

4.  It  was  suggested  to  include  in 
subsection  31g.5(b)(2)  that  lack  of 
adequate  staff  housing  be  considered  for 
“special  addition  to  basic 
compensation”  for  schools  when  their 
staff  must  commute  because  of  this 
problem.  This  was  not  included  because 
of  existing  laws  and  regulations. 

Disagreement  was  expressed  over 
publishing  basic  compensation  rates  in 
the  Bureau  Manual.  Such  publication  is 
comparable  to  that  provided  for  other 
schedules  of  Federal  compensation. 

5.  Subsection  31g.6(i)  Waiver  of 
Indian  preference.  One  commentor 
suggested  the  paragraph  be  deleted. 

This  is  part  of  the  law  and  will  remain  in 
the  regulations,  however,  it  has  been 
changed  to  quote  the  statute. 

6.  Subsection  31g.6(k)  Prohibited 
reappointment.  One  commentor 
recommended  that  an  employee  who 
breaks  a  contract  without  sufficient 
cause  should  be  barred  from  further 
Bureau  employment.  The  language  as 
adopted  reads:  "An  educator  who 
voluntarily  terminates  employment 
before  the  end  of  the  school  year  may 
not  be  appointed  to  another  Bureau 
education  position  before  the  beginning 


of  the  following  school  year.  An 
educator  will  not  be  deemed  to  have 
terminated  employment  if  transferred 
elsewhere  with  the  Bureau’s  consent." 
This  language  is  sufficient  to  meet  the 
Bureau  needs  and  not  disrupt 
classrooms. 

7.  §  31g.8,  Entitlement  of  educators  to 
compensation.  Two  commentors 
suggested  including  the  specific  benefits 
the  employees  will  receive.  Depending 
on  the  length  of  contract  and  type  of 
position,  they  will  be  entitled  to  certain 
benefits  administered  by  the  Office  of 
Personnel  Management.  Regulations 
issued  by  that  agency  will  prevail. 

8.  §  31g.l0,  Conditions  of  Employment 
of  Educators.  Commentors 
recommended  the  elimination  of 
subsection  (a),  “Supervision  not 
delegated  to  school  boards.  School 
boards  may  not  direct  or  control  the  day 
to  day  activities  of  the  Bureau  of  Indian 
Affairs  employees  carrying  out  Bureau 
operated  Education  programs."  After 
careful  consideration,  we  believe  it  is 
necessary  to  leave  this  section  in  the 
regulations  to  prevent  any 
misunderstanding  at  a  later  time. 

Several  commentors  mentioned  that 
tenure  was  not  addressed  in  the 
regulations.  This  option  is  being  left 
open  to  each  Agency  and  school  board. 

9.  Subsection  31g.  10(e).  One 
commentor  pointed  out  a  conflict 
between  Pub.  L.  95-561,  Section 
1131(e)(1)  and  Pub.  L  95-454,  Section 
7121,  and  questioned  which  law  would 
apply.  Pub.  L.  95-454  applies  to  sections 
that  are  not  exempt  by  Pub.  L.  95-561. 

10.  Subsection  31g.lO(g).  A  commentor 
suggested  employees  be  evaluated  three 
times  each  year,  otherwise  we  are 
suggesting  improvements  may  not  be 
necessary.  The  regulations  set  a 
minimum.  The  local  school  boards  may 
establish  criteria  for  additional 
evaluations  if  necessary.  There  was  also 
a  suggestion  that  the  Bureau  needs  an 
objective  criterion -referenced  method  of 
evaluation.  The  procedural  guidance 
will  give  criteria.  However,  there  will 
also  be  opportunity  for  local  school 
boards  to  determine  how  to  evaluate. 
The  suggestion  was  made  that  language 
be  added  which  would  ensure  that  no 
education  employee  be  hired  who  is 
closely  related  to  a  school  board 
member.  This  is  another  issue  that 
should  be  decided  by  the  local  school 
board. 

11.  §  31g.l2.  Leave  System  for 
Educators.  One  commentor 
recommended  that  paragraphs  (a) 
through  (d)  be  stricken  and  employees 
accrue  36  days  per  year  or  3  days  per 
month.  This  recommendation  could  not 
be  adopted  because  it  would 
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substantially  disrupt  the  functioning  of 
Bureau  schools. 

12.  Subsection  31g.l2(a)(l), 

Emergency  Leave.  It  was  suggested  5 
days  was  too  many  to  allow  for  personal 
emergency  leave  and  recommended  only 
2  days  be  allowed.  The  decision  was 
made  to  allow  5  days. 

13.  §  3Jg.l3,  Status  quo  employees  in 
education  positions.  Commentors  felt 
that  this  provision  would  inhibit  the 
employee's  career  potential  as  far  as 
transferring  to  other  agencies.  The  intent 
of  the  Education  Personnel  Section  of 
Pub.  L.  95-561  was  to  establish  a  new 
personnel  system  for  education 
positions.  Career  employees  who 
convert  to  the  new  system  may  be 
reinstated  into  the  career  service  should 
they  transfer  to  another  Federal  agency. 

C.  Correction. 

Subsection  31g.l2(a)(l)  was  corrected 
to  read:  “This  leave  is  precredited  at  the 
beginning  of  the  school  year  and 
accrued  at  the  rate  of  four  (4)  hours  for 
each  of  the  following  ten  (10)  months." 
The  proposed  language  read 
“*  *  *  accrued  at  the  rate  of  V2  day  or 
eight  (8)  hours  *  *  V 
The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
significant  rule  and  does  not  require  a 
regulatory  analysis  under  Executive 
Order  12044  and  43  CFR  Part  14. 

The  primary  authors  of  this  document 
are  Larry  D.  Holman,  Task  Force 
Member,  Eastern  Navajo  Agency, 
Crownpoint,  New  Mexico,  telephone 
number  (505)  786-5360,  and  Pattie 
Fulgham,  Steering  Committee  Member, 
Division  of  Personnel  Management, 
Washington,  D.C.,  telephone  number 
(202) 343-9306. 

Subchapter  E  of  Chapter  1,  Title  25  of 
the  Code  of  Federal  Regulations  is 
amended  by  the  addition  of  a  new  Part 
31g  to  read  as  follows: 

PART  31g— EDUCATION  PERSONNEL 

Sec. 

31g.l  Scope. 

31g.2  Definitions. 

31g.3  Education  positions. 

31g.4  Qualifications  for  educators. 

31g.5  Basic  compensation  of  educators  and 
education  positions. 

31g.6  Appointment  of  educators. 

31g.7  Discharge  of  educators. 

31g.8  Entitlement  of  educators  to 
compensation. 

31g.9  Payment  of  compensation  to 
educators. 

31g.l0  Conditions  of  employment  of 
educators. 

31g.ll  Length  of  the  school  year. 

31g.l2  Leave  system  for  education 
personnel. 

31g.l3  Status  quo  of  employees  in  education 
positions. 


Authority:  Sections  1131  and  1135  of  the 
Act  of  November  1, 1978  (92  Stat.  2322  and 
2327,  25  U.S.C.  2011  and  2015). 

§  3lg.1  Scope. 

(a)  Primary  scope.  This  part  applies  to 
all  individuals  appointed  or  converted  to 
contract  education  positions  as  defined 
in  §  31g.2(i)  in  the  Bureau  of  Indian 
Affairs  after  November  1, 1979.  This  part 
applies  to  elementary  and  secondary 
school  positions  and  agency  positions  in 
the  Office  of  Indian  Education  Programs. 

(b)  Secondary  scope.  Section  31g.l3 
applies  to  employees  with  continuing 
tenure  in  both  the  competitive  and 
excepted  service  who  incumber 
education  positions. 

§  31g.2  Definitions. 

As  used  in  this  Part,  the  term: 

(a)  “Agency"  means  the  current 
organization  unit  of  the  Bureau  which 
provides  direct  services  to  the  governing 
body  or  bodies  and  members  of  one  or 
more  specified  Indian  Tribes.  The  term 
includes  Bureau  Area  Offices  only  with 
respect  to  off-reservation  boarding 
schools  administered  directly  by  such 
Offices. 

(b)  “Agency  School  Board”  as  defined 
in  Section  1139(1)  Pub.  L  95-561,  means 
a  body,  the  members  of  which  are 
appointed  by  the  school  boards  of  the 
schools  located  within  such  agency.  The 
number  of  such  members  shall  be 
determined  by  the  Director  in 
consultation  with  the  affected  Tribes.  In 
agencies  serving  a  single  school,  the 
school  board  of  that  school  shall 
function  as  the  Agency  School  Board. 

(c)  “Agency  School  Superintendent” 
means  the  Bureau  Official  in  charge  of 
education  functions  at  an  Agency  Office 
and  to  whom  the  school  supervisor(s) 
and  other  educators  in  the  Agency 
report. 

(d)  “Assistant  Secretary"  means  the 
Assistant  Secretary  for  Indian  Affairs  of 
the  Department  of  the  Interior. 

(e)  “Bureau"  means  the  Bureau  of 
Indian  Affairs  of  the  Department  of  the 
Interior. 

(f)  “Director”  means  the  Director  of 
the  Office  of  Indian  Education  Programs 
in  the  Bureau. 

(g)  “Education  Function”  means  the 
administration  and  implementation  of 
the  Bureau’s  education  programs  and 
activities  (including  school  operations). 

(h)  “Education  Position”  as  defined  in 
Section  1131(n)(l)  Pub.  L.  95-561,  means 
a  position  in  the  Bureau  the  duties  and 
responsibilities  of  which: 

(1)  Are  performed  on  a  school-year 
basis  principally  in  a  Bureau  elementary 
or  secondary  school  which  involve: 

(i)  Classroom  or  other  instruction  or 
the  supervision  or  direction  of  classroom 
or  other  instruction; 


(ii)  any  activity  (other  than  teaching) 
which  requires  academic  credits  in 
educational  theory  and  practice  equal  to 
the  academic  credits  in  educational 
theory  and  practice  required  for  a 
bachelor’s  degree  in  education  from  an 
accredited  institution  of  higher 
education;  or 

(iii)  any  activity  in  or  related  to  the 
field  of  education  notwithstanding  that 
academic  credits  in  educational  theory 
and  practice  are  not  a  formal 
requirement  for  the  conduct  of  such 
activity;  or 

(2)  Are  performed  at  the  Agency  level 
of  the  Bureau  and  involve  the 
implementation  of  education-related 
Bureau  programs.  The  position  of 
Agency  school  superintendent  is 
excluded. 

(i)  “Contract  Education  position” 
means  an  education  position  as  herein 
defined,  to  which  an  individual 
employed  is  appointed  or  converted 
after  November  1, 1979,  implemented  by 
an  employment  contract  as  herein 
defined. 

(j)  “Educator"  as  defined  in  Section 
1131(n}(2)  of  Pub.  L  95-561,  means  an 
individual  whose  services  are  required, 
or  who  is  employed,  in  an  education 
position  as  defined  in  §  31g.2(h). 

(k)  “Employment  contract”  means  a 
signed  agreement  executed  by  and 
between  the  Bureau  and  the  individual 
employee  hired  or  converted  under  this 
part,  which  specifies  the  position  title, 
period  of  employment,  and 
compensation  attached  thereto.  The 
individual  contract  shall  be  subject  to 
valid  provisions  of  any  collective 
bargaining  agreement  during  the  term  of 
the  contract. 

(l)  "Local  School  Board”  as  defined  in 
Section  1139(7),  Pub.  L  95-561  means  a 
body  chosen  in  accordance  with  the 
laws  of  the  Tribe  to  be  served  or,  in  the 
absence  of  such  laws,  elected  by  the 
parents  of  the  Indian  children  attending 
a  Bureau  school.  In  schools  serving  a 
substantial  number  of  students  from 
different  Tribes,  the  members  shall  be 
appointed  by  the  governing  bodies  of  the 
Tribes  affected  and  the  number  of  such 
members  shall  be  determined  by  the 
Director  in  consultation  with  the 
affected  Tribes. 

(m)  “School  Board”  means  an  Agency 
school  board  or  a  local  school  board. 

(n)  “School  Supervisor”  means  the 
Bureau  official  in  charge  of  a  Bureau 
school  and  who  reports  to  an  Agency 
school  superintendent.  In  the  case  of  an 
off-reservation  boarding  school,  the 
school  supervisor  will  report  to  the  Area 
Education  Program  Administrator. 

(o)  “Consulted”  as  provided  in  Section 
1131(d)(l)(B)(C),  Pub.  L  95-561,  means 
providing  pertinent  information  to  and 
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being  available  for  discussion  with  the 
school  board,  giving  the  school  board 
the  opportunity  to  reply,  and  giving  due 
consideration  to  the  school  board’s 
response. 

$  31g.3  Education  positions. 

(a)  the  Director  shall  establish  the 
kinds  of  positions  required  to  carry  out 
the  Bureau’s  education  function.  No 
position  will  be  established  or  continued 
for  which: 

(1)  Funds  are  not  available:  or 

(2)  There  is  not  a  clearly 
demonstrable  need  and  intent  for  it  to 
be  Filled  to  carry  out  an  education 
function. 

(b)  Positions  established  for  regular 
school  operations  will  be  restricted  to 
school  year  or  program  duration. 
Particular  care  shall  be  taken  to  insure 
that  year  long  positions  are  clearly 
required  and  involve  essential  12  month 
assignments. 

§  3lg.4  Qualifications  for  educators. 

(a)  Qualifications  related  to  positions. 
job  qualification  requirements  shall  be 
equivalent  to  those  established  by  the 
appropriate  licensing  and  certification 
authorities  of  the  State  in  which  the 
position  is  located. 

(1)  the  Director  shall  consult  with  the 
respective  State  Education  Agency  and 
national  certification  authorities  to 
determine  which  parts  of  such  State’s 
requirements  for  education  positions  in 
early  childhood,  elementary,  and 
secondary  programs  may  not  be 
relevant  to  or  appropriate  for  the 
education  operations  of  the  Bureau  in 
such  State.  For  those  parts  which  are 
not  relevant  or  appropriate,  the  Director 
shall  establish  and  publish  in  the  Bureau 
Manual  (BIAM)  suitable  requirements 
which  are  directly  and  materially 
applicable  to  such  Bureau  education 
positions. 

(b)  Qualifications  related  to 
individuals.  An  applicant  for  an 
education  position  must  establish  that 
he/she  meets  the  requirements  of  the 
position  by  submitting  an  application  to 
the  local  school  supervisor.  Agency 
Superintendent  for  Education,  or 
Director  and  appearing  for  an  interview 
if  requested  by  the  official  involved.  The 
applicant’s  education  and  experience 
will  be  subject  to  verification. 
Falsification  may  result  in  disciplinary 
action  or  removal  from  the  position  to 
which  he/she  was  appointed.  Specific 
requirements  and  exceptions  are  as 
follows: 

(1)  the  best  qualified  group  of 
educators  on  a  list  of  applicants  will 
include  those  who  have  a  record  of: 

(i)  Successful  teaching, 

(ii)  Practice  teaching,  or 


{iii)  A  practicum  course  which,  by 
State  standards,  equates  to  practice 
teaching,  or 

(iv)  For  administrative  positions, 
successful  experience  in  school 
administration,  or  coursework  required 
by  States’  standards. 

(2)  School  boards  may  waive  formal 
education  and  State  certification 
requirements  for  tribal  members  who 
are  hired  to  teach  tribal  culture  and 
language.  Tribal  members  appointed  to 
teaching  positions,  with  a  waiver  of 
formal  education  and  State  certification 
requirements,  may  not  have  their  basic 
pay  rate  set  higher  than  the  rate  paid  to 
qualified  educators  at  that  locale. 

(c)  Identification  of  qualified 
individuals.  The  Director  shall  require 
each  Agency  Superintendent  for 
Education  and  other  appropriate  local 
officials  in  the  education  program 
organization  to  maintain  lists  of 
qualified  and  interviewed  applicants  for 
each  of  the  kinds  of  established 
positions.  Applications  on  file  shall  be 
purged  annually.  Only  applicants  whose 
qualifications  are  established  and  who 
indicate  an  interest  in  working  only  in 
specific  locations  may  be  included  on 
such  local  applicant  lists.  The  Director 
shall  maintain  a  national  list  of  qualified 
applicants  for  each  of  the  kinds  of 
positions  established.  Applicants  whose 
qualifications  are  established  and  who 
either  do  not  indicate  an  interest  in  a 
specific  location  or  do  indicate  an 
interest  in  working  anywhere  will  be 
entered  on  the  national  list.  The  national 
list  is  a  secondary  source  of  applicants. 

(d)  Special  Recruitment  and  training 
for  Indian  educators.  The  Director  shall 
implement  a  recruitment  program  to 
attract  qualified  Indians  for  education 
positions.  The  program  shall  describe 
opportunities  for  advancement  and 
define  steps  required  for  promotion  from 
within  the  Bureau.  The  promotion 
program  for  all  professional  supervisory 
positions  and  professional  staff 
positions  shall  require  a  minimum  of  six 
months  tutored  work  experience  by  the 
applicant  during  the  school  year  at  the 
advanced  position  (or  a  comparable 
position)  under  the  tutorage  of  a 
competent  educator  already  holding 
such  a  position.  Selected  tutors  will 
design  a  training  plan  for  approval  by 
the  Director  which  shall  provide 
opportunities  for  experiences  in  every 
phase  of  the  position,  including  a 
minimum  monthly  evaluation,  and  final 
certification  of  successful  or 
unsuccessful  completion  according  to 
established  criteria.  Unsuccessful 
trainees  may  reapply  for  training. 
Successful  trainees  shall  be  eligible  for 
promotion. 


§  31g.5  Basic  compensation  for  educators 
and  education  positions. 

(a)  Schedule  of  basic  compensation 
rates.  The  Director  shall  establish  and 
publish  in  the  Bureau  Manual  (BIAM)  a 
schedule  of  basic  annual  compensation 
rates  for  educators  and  education 
positions.  The  schedule  shall  be 
comparable  to  the  rates  in  effect  under 
the  General  Schedule  for  individuals 
with  comparable  qualifications,  and 
holding  comparable  positions,  to  whom 
Chapter  51  of  Title  5  U.S.C.  is 
applicable.  Pay  rates  in  the  Education 
Pay  Schedule  will  be  indicated  on  an 
hourly  basis,  and  steps  in  each  pay  level 
will  be  comparable  to  a  specific  grade 
and  step  of  the  General  Schedule.  The 
maximum  pay  for  a  contract  position 
shall  not  exceed  step  10  of  the  GS  pay 
rate  for  a  comparable  position  which  is 
subject  to  the  Classification  Act  by  more 
than  5%.  Positions  may  be  identified  for 
and  subject  to  this  limitation.  This  will 
result  in  a  maximum  pay  at  some  step 
below  the  top  of  the  assigned  pay  level. 
A  position  cannot  exceed  this  limitation 
unless  more  difficult  or  responsible 
duties  are  assigned  to  the  position. 

(b)  Special  additions  to  basic 
compensation.  The  Director  is 
authorized  to  establish  the  following 
special  additions  to  rates  of  basic 
compensation. 

(1)  Each  educator  employed  in  a 
contract  education  position  in  Alaska 
shall  be  paid  a  cost-of-living  allowance 
not  to  exceed  25  per  centum  of  his/her 
rate  of  basic  compensation  before  any 
other  additions  are  computed. 

(2)  The  Director  may  authorize 
payment  of  a  staffing  differential  not 
exceeding  25  per  centum  of  the  rate  of 
basic  compensation  based  on  a  formally 
documented  request  by  an  Agency 
Superintendent  for  Education.  Such  a 
staffing  differential  shall  only  be 
authorized  in  writing  when  the  Director 
determines  that: 

(i)  It  is  warranted  by  the  geographic 
isolation  of  the  work  site  or  other 
unusually  difficult  environmental 
working  or  living  conditions,  and 

(ii)  It  is  necessary  as  a  recruitment  or 
retention  incentive.  This  staff 
differential  is  to  be  computed  on  the 
basic  schedule  rate  before  any  other 
additions  are  computed. 

(iii)  Justification  must  be  provided  as 
indicated  in  paragraph  (b)(3)  of  this 
section. 

(3)  Special  rates  may  be  established 
for  recruitment  and  retention  applicable 
only  to  a  specific  position  or  to  specific 
types  of  positions  in  specific  locations 
based  on  a  formally  documented  request 
by  an  Agency  Superintendent  for 
Education  and  submitted  to  the  Director 
for  recommendation  to  the  Office  of 
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Personnel  Management.  The  request 
from  the  Agency  Superintendent  for 
Education  must  show  numbers  of  losses 
of  personnel,  and/or  unusually  difficult 
working  and/or  living  conditions,  which 
are  specifically  related  to  differences  in 
total  compensation,  including  benefits, 
offered  by  the  Bureau  and  the  education 
organizations  with  which  the  Bureau  is 
competing  for  local  recruitment  and 
retention. 

§  31g.6  Appointment  of  educators. 

(a)  Local  school  employees.  Local 
Bureau  school  employees  shall  be 
appointed  only  by  the  school  supervisor. 
Before  the  local  school  employee  is 
employed  the  school  board  shall  be 
consulted.  An  individual's  appointment 
may  be  finalized  only  upon  receipt  of  a 
formal,  written  approval  certified  by  the 
local  school  board  under  such  uniform 
procedures  as  it  may  adopt.  Written 
determination  by  the  school  board 
should  be  received  within  a  reasonable 
period,  not  to  exceed  30  days.  Failure  of 
the  school  board  to  act  within  this 
period  shall  have  the  effect  of  approval 
of  the  proposed  appointment.  The  local 
school  board  should  use  the  same 
procedure  to  disapprove  an 
appointment.  Within  ten  (10)  calendar 
days  of  receipt,  the  school  supervisor 
may  appeal  any  determination  by  the 
local  school  board  concerning  an 
individual's  appointment  to  the  Agency 
Superintendent  for  Education  or  for  off- 
reservation  boarding  schools  only  to  the 
Area  Education  Program  Administrator. 
Within  ten  (10)  calendar  days  following 
receipt  of  an  appeal,  the  Agency 
Superintendent  for  Education  or  Area 
Education  Program  Administrator  as 
appropriate  may  reverse  the 
determination  for  good  cause  set  out  in 
writing  to  the  school  board.  Failure  to 
act  within  such  ten  (10)  calendar  day 
periods  shall  have  the  effect  of  approval 
of  the  local  school  board's 
determination. 

(b)  School  supervisors.  School 
supervisors  may  be  appointed  only  by 
the  Agency  Superintendent  for 
Education.  The  Area  Education  Program 
Administrator  will  appoint  school 
supervisors  for  off-reservation  boarding 
schools  only.  Before  the  school 
supervisor  is  employed,  the  school 
board  shall  be  consulted.  The 
appointment  may  be  finalized  only  upon 
receipt  of  a  formal,  written  approval 
certified  by  the  school  board  under  such 
uniform  procedures  as  it  may  adopt. 
Written  determination  by  the  school 
board  should  be  received  within  a 
reasonable  period,  not  to  exceed  30 
days.  Failure  of  the  school  board  to  act 
within  this  period  shall  have  the  effect 
of  approval  of  the  proposed 


appointment.  TTie  school  board  should 
use  the  same  procedure  to  disapprove 
an  appointment.  Within  twenty  (20) 
calendar  days  of  receipt,  the  Agency 
Superintendent  for  Education,  or  Area 
Education  Program  Administrator,  as 
appropriate,  may  appeal  to  the  Director 
any  determination  by  the  school  board 
concerning  an  individual's  appointment. 
Within  twenty  (20)  calendar  days 
following  receipt  of  an  appeal,  the 
Director  may  reverse  the  determination 
for  good  cause  set  out  in  writing  to  the 
school  board.  Failure  to  act  within.such 
twenty  (20)  calendar  day  period  shall 
have  the  effect  of  approval  of  the  school 
board's  determination. 

(c)  Agency  office  education  program 
employees.  Appointments  to  Agency 
office  education  positions  may  be  made 
only  by  the  Agency  Superintendent  for 
Education.  Before  the  agency  education 
employee  is  employed,  the  Agency 
school  board  shall  be  consulted.  The 
appointment  may  be  finalized  only  upon 
receipt  of  a  formal,  written  approval 
certified  by  the  Agency  school  board 
under  such  uniform  procedures  as  it  may 
adopt.  Written  determination  by  the 
school  board  should  be  received  within 
a  reasonable  period,  not  to  exceed  30 
days.  Failure  of  the  school  board  to  act 
within  this  period  shall  have  the  effect 
of  approval  of  the  proposed 
appointment.  The  Agency  school  board 
should  use  the  same  procedure  to 
disapprove  an  appointment  Within 
twenty  (20)  calendar  days  of  receipt,  the 
Agency  Superintendent  for  Education 
may  appeal  to  the  Director  any 
determination  by  the  school  board 
concerning  an  individual's  appointment. 
Within  twenty  (20)  calendar  days 
following  receipt  of  an  appeal,  the 
Director  may  reverse  the  determination 
for  good  cause  set  out  in  waiting  to  the 
school  board.  Failure  to  act  within  such 
twenty  (20)  calendar  day  periods  shall 
have  the  effect  of  approval  of  the  school 
board's  determination. 

(d)  Employment  Contracts.  The 
Bureau  shall  issue  employment 
contracts  each  year  for  employment  in 
contract  education  positions  at  the 
Agency  and  schools  levels. 

(e)  Contract  Renewals.  The 
appropriate  school  board  shall  be 
notified  by  the  school  supervisor  and/or 
Agency  Superintendent  for  Education 
not  less  than  ninety  (90)  days  before  the 
expiration  of  an  individual's  contract 
whether  that  contract  is  or  is  not 
recommended  for  renewal.  If  the  school 
board  disagrees  with  the  school 
supervisor's  or  Agency  Superintendent 
for  Education’s  recommendations,  the 
board  should  submit  a  formal,  written 
certification  of  its  determinations  to  the 


school  supervisor  or  Agency 
Superintendent  for  Education  within 
twenty-five  (25)  days.  If  the  board’s 
determinations  are  not  received  within 
the  twenty-five  (25)  days,  the  school 
supervisor  or  Agency  Superintendent  for 
Education  shall  issue  the  required  sixty 
(60)  days  notification  of  renewal  or  non¬ 
renewal  to  the  individuals  under 
§  31g.l0(c).  Where  the  school  board 
submits  its  recommendation  within  the 
twenty-five  (25)  days,  the  school 
supervisor  or  Agency  Superintendent  for 
Education  shall  implement  the  board's 
determination  through  issuance  of  the 
required  sixty  day  notice  of  renewal  or 
nonrenewal  as  appropriate. 

(f)  Absence  of  local  school  boards.  In 
the  event  that  a  local  school  board  has 
not  been  established  in  accordance  with 
Section  1139(7)  Pub.  L  95-561  with 
respect  to  a  Bureau  school,  or  is 
effectively  defunct,  then  in  situations 
where  the  local  school  board  is  required 
to  be  given  a  notice  or  required  to  be 
consulted,  by  statute  or  these 
regulations,  the  official  involved  shall 
notify  or  consult  writh  the  Agency  school 
board  serving  the  tribe  to  which  the 
parents  of  the  Indian  children  attending 
that  school  belong,  or  in  its  absence,  the 
tribal  organization  of  the  tribe  involved. 

(g)  Conditional  appointment.  As 
provided  in  Section  1131(d)(4),  Pub.  L. 
95-561,  if  an  individual  who  has  applied 
at  both  the  national  and  local  levels  is 
appointed  from  a  local  list  of  applicants, 
the  appointment  shall  be  conditional  for 
ninety  (90)  days.  During  that  period,  the 
individual's  application  and  background 
shall  be  examined  to  detemine  if  there  is 
a  more  qualified  individual  for  the 
position.  Removal  during  this  period  is 
not  subject  to  discharge,  hearing  or 
grievance  procedures. 

(h)  Short  term  contracts.  (1)  There 
may  be  circumstances  where  immediate 
action  is  necessary  and  it  is  impossible 
to  consult  with  the  local  school  board. 
When  this  situation  exists  short  term 
contracts  ftiay  be  made  by  the  school 
supervisor  in  accordance  with  the 
following: 

(i)  The  length  of  the  contract  will  not 
exceed  sixty  (60)  days,  or  the  next 
regularly  scheduled  school  board 
meeting,  whichever  comes  first. 

(ii)  If  the  board  meets  and  does  not 
take  action  on  the  individual  in 
question,  the  short  term  contract  may  be 
extended  for  the  duration  of  the  school 
year. 

(iii)  It  shall  be  the  responsibility  of  the 
school  supervisor  to  fully  inform  the 
local  school  board  of  all  such  short  term 
contracts.  Failure  to  do  so  may  be  cited 
as  reason  to  discharge  the  school 
supervisor  if  so  requested  by  the  board. 
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(2)  The  local  school  board  may 
authorize  the  school  supervisor  to  make 
an  emergency  short  term  contract  to 
classroom,  dormitory  and  other 
positions  directly  related  to  the  health 
and  safety  of  students.  When  this 
situation  exists  short  term  contracts 
may  be  made  in  accordance  with  the 
following: 

(i)  If  local  and  agency  lists  of  qualified 
applicants  are  exhausted,  short  term 
cortracts  may  be  made  without  regard 
to  qualifications  for  the  position; 

(ii)  The  pay  level  will  be  based  on  the 
qualifications  of  the  individual 
employed  rather  than  the  requirements 
of  the  position; 

(iii)  The  short  term  contract  may  not 
exceed  the  school  year  and  may  not  be 
renewed  or  extended; 

(iv)  Every  sixty  (60)  days  the  school 
supervisor  will  determine  if  qualified 
individuals  have  been  placed  on  the 
local  or  agency  lists.  If  a  qualified 
individual  on  the  list  accepts 
employment,  the  school  supervisor  must 
terminate  the  emergency  appointment  at 
the  time  the  qualified  individual  is 
appointed. 

(i)  Waiver  of  Indian  preference.  As 
provided  in  Section  1131(f)(1)  Pub.  L.  95- 
561,  "Notwithstanding  any  provision  of 
the  Indian  preference  laws,  such  laws 
shall  not  apply  in  the  case  of  any 
personnel  action  within  the  purview  of 
this  section  respecting  an  employee  not 
entitled  to  Indian  preference  if  each 
tribal  organization  concerned  grants,  in 
writing,  a  waiver  of  the  application  of 
such  laws  with  respect  to  such 
personnel  action,  where  such  a  waiver  is 
in  writing  deemed  to  be  a  necessity  by 
the  tribal  organization,  except  that  this 
shall  in  no  way  relieve  the  Bureau  of  its 
responsibility  to  issue  timely  and 
adequate  announcements  and 
advertisements  concerning  any  such 
personnel  action  if  it  is  intended  to  fill  a 
vacancy  (no  matter  how  such  vacancy  is 
created)."  When  a  waiver  is  granted  it 
shall  not  be  construed  to  extend  to  or  be 
a  precedent  for  any  other  case. 

(j)  Prohibited  reappointment.  An 
educator  who  voluntarily  terminates 
employment  before  the  end  of  the  school 
year  may  not  be  appointed  to  another 
Bureau  education  position  before  the 
beginning  of  the  following  school  year. 
An  educator  will  not  be  deemed  to  have 
voluntarily  terminated  employment  if 
transferred  elsewhere  with  the  Bureau’s 
consent. 

§  31g.7  Discharge  of  educators. 

(a)  Discharge  for  cause.  Educators 
covered  under  the  provision  of  this 
section  are  excluded  from  coverage 
under  5  U.S.C.  7511  and  4303.  In  order  to 
provide  due  process  for  educators,  the 


Director  shall  publish  in  the  Bureau 
Manual  (BIAM)  the  conditions  which 
could  result  in  the  discharge  of 
educators  for  cause,  and  procedures  to 
be  followed  in  discharge  cases. 

(b)  Discharge  for  inadequate 
performance.  Action  taken  to  remove 
educators  for  inadequate  performance 
will  be  taken  for  failure  to  meet 
performance  standards  established 
under  5  U.S.C.  4302.  Performance 
standards  for  all  educators  will  include, 
among  others,  lack  of  student 
achievement  and  willful  failure  to 
exercise  properly  assigned  supervisory 
responsibilities  by  supervisors. 

(c)  Other  discharge.  The  Director  shall 
publish  in  the  Bureau  Manual  (BIAM)  a 
description  of  the  budgetary  and 
program  conditions  that  may  result  in 
the  discharge  of  educators  for  other  than 
cause  during  the  school  year.  The 
individual’s  personnel  record  will 
clearly  reflect  that  the  action  taken  is 
based  upon  budgetary  or  program 
restraints  and  is  not  a  reflection  on  the 
employee’s  performance. 

(d)  Procedures  for  discharge  for 
cause.  The  Director  shall  publish  in  the 
Bureau  Manual  (BIAM)  the  procedural 
steps  to  be  followed  by  school 
supervisors  and  Agency 
Superintendents  for  Education  in 
discharge  for  cause  cases.  These 
procedures  shall  provide  (among  other 
things)  for  the  following: 

(1)  The  educator  to  be  discharged 
shall  receive  a  written  notice  of  the 
proposal  specifying  the  causes  or 
complaints  upon  which  the  proposal  is 
based,  not  less  than  thirty  (30)  calendar 
days  before  the  discharge.  However,  this 
shall  not  prohibit  the  exclusion  of  the 
individual  from  the  education  facility  in 
cases  where  exclusion  is  required  for 
the  safety  of  the  students  or  the  orderly 
operation  of  the  facility. 

(2)  A  reasonable  time,  but  not  less 
than  ten  (10)  days  to  make  a  written  and 
oral  response  to  the  charge. 

(3)  The  opportunity  to  review  the 
material  relied  upon  to  support  the 
charge. 

(4)  Official  time,  not  to  exceed  8 

hours,  to  prepare  a  response  to  the 
charge.  , 

(5)  The  educator  may  elect  to  have  a 
representative;  and  if  so,  shall  furnish 
the  identity  of  the  representative.  The 
Agency  Superintendent  for  Education 
may  disallow,  as  an  employee's 
representative,  an  individual  whose 
activities  as  a  representative  would 
cause  a  conflict  of  interest  or  position  or 
an  employee  whose  release  from  his  or 
her  official  position  would  give  rise  to 
unreasonable  costs  to  the  Government 
or  when  priority  work  assignment 
precludes  his/her  or  release  from  official 


duties.  5  U.S.C.  7114(a)(5)  and  the  terms 
of  any  applicable  collective  bargaining 
agreement  govern  representation  for 
employees  in  an  exclusive  bargaining 
unit. 

(6)  A  right  to  a  final  decision  made  by 
the  appropriate  level  of  supervision. 

(7)  A  right  to  appeal  the  final  decision 
and  review  of  merits  of  the  case  by  a 
Departmental  official  not  previously 
involved  in  the  merits  of  the  case.  This 
right  includes  entitlement  to  a  hearing 
upon  request  under  procedures  that 
comport  with  the  requirements  of  due 
process  in  accordance  with  Section 
1131(e)(1)(B),  Pub.  L.  95-561. 

(e) (1)  The  appropriate  school  board 
will  be  notified  as  soon  as  possible,  but 
in  no  case  later  then  ten  (10)  calendar 
days  from  the  date  of  issue  of  the  notice 
of  intent  to  discharge. 

(2)  The  appropriate  school  board, 
under  such  uniform  procedure  as  it  may 
adopt,  may  issue  a  formal  written 
certification  to  the  school  supervisor  or 
the  Agency  Superintendent  for 
Education  either  approving  or 
disapproving  the  discharge  before  the 
expiration  of  the  notice  period  and 
before  actual  discharge.  Failure  to 
respond  before  the  expiration  of  the 
notice  period  will  have  the  affect  of 
approving  the  discharge. 

(3)  The  school  supervisor  initiating  a 
discharge  action  may  appeal  the  board's 
determination  within  ten  (10)  calendar 
days  of  receipt  to  the  Agency 
Superintendent  for  Education  or  in  the 
case  of  off-reservation  boarding  schools 
only,  the  Area  Education  Program 
Administrator.  The  Agency 
Superintendent  for  Education  initiating  a 
discharge  may  appeal  the  board's 
determination  within  ten  (10)  calendar 
days  of  receipt  to  the  Director.  Within 
twenty  (20)  calendar  days  following  the 
receipt  of  an  appeal,  the  reviewing 
official  may,  for  good  cause,  reverse  the 
school  board's  determination  by  a  notice 
in  writing  to  the  board.  Failure  to  act 
within  such  twenty  (20)  calendar  days 
shall  have  the  affect  of  approving  the 
board’s  determination. 

(f)  School  board  recommendations  for 
discharge.  School  boards  may 
recommend  to  school  supervisors, 
school  superintendents  and  the  Director 
that  individuals  in  the  Education 
program  be  discharged.  These 
recommendations  may  follow  any  form 
internally  established  by  the  school 
board  or  tribal  government.  However,  in 
order  to  obtain  a  positive  relief  of  the 
problem,  the  recommendation  should 
contain  specific  causes  or  complaints 
which  may  be  verified  or  established  by 
investigation  of  factual  situations.  The 
official  receiving  a  board 
recommendation  for  discharge  of  an 
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individual  shall  acknowledge  the 
recommendation  in  writing  within  ten 
(10)  calendar  days  and  proceed  with  a 
fact  finding  investigation.  The  official 
who  finally  disposes  of  the 
recommendation  shall  notify  the  school 
board  of  the  disposition  in  writing 
within  sixty  (60)  calendar  days. 

§  3lg.8  Entitlement  of  educators  to 
compensation. 

(a)  F.L.S.A.  exempt  educators  with 
administratively  established 
compensation  rates.  Educators  whose 
rate  of  basic  compensation  is 
administratively  established  and  who 
are  exempt  from  the  overtime  provisions 
of  the  Fair  Labor  Standards  Act  are 
entitled  only  to: 

(1)  The  basic  rate  of  compensation 
established  for  the  position  to  which 
they  are  appointed. 

(2)  Any  additional  compensation 
established  under  §  31g.5(b)  which  may 
be  applicable  to  the  position  to  which 
the  individual  is  appointed. 

(b)  F.L.S.A.  non-exempt  educators 
with  administratively  established 
compensation  rates.  Educators  whose 
rate  of  basic  compensation  is 
administratively  established  and  who 
are  not  exempt  from  the  overtime 
provisions  of  the  Fair  Labor  Standards 
Act  are  entitled  to: 

(1)  The  basic  rate  of  compensation 
established  for  the  position  to  which 
they  are  appointed. 

(2)  The  overtime  pay  to  which  they 
may  be  entitled  by  the  work  schedules 
to  which  they  are  assigned  by 
application  of  the  Fair  Labor  Standards 
Act  or  Chapter  55  of  Title  5,  U.S.C., 
whichever  is  greater. 

(3)  Any  additional  compensation 
established  under  §  31g.5(b)  which  may 
be  applicable  to  the  position  to  which 
the  individual  is  appointed. 

(4)  Premium  pay  other  than  overtime 
pay  to  which  they  may  be  entitled  under 
Chapter  55  of  Title  5  U.S.C. 

§31g  9  Payment  of  compensation  to 
educators. 

(a)  Pay  periods.  Educators  shall  be 
paid  on  the  basis  of  a  bi-weekly  pay 
period  during  the  term  of  the  contract. 
Chapter  55  of  Title  5  U.S.C.  applies  to 
the  administration  of  pay  for  educators, 
except  that  section  1131(m)  of  Pub.  L. 
95-561  provides  that  5  U.S.C.  5533  does 
not  apply  with  respect  to  the  receipt  of 
pay  by  educators  during  summer  recess 
under  certain  circumstances. 

(b)  Pay  for  school  year  educators. 
When  an  educator  is  appointed  after  the 
beginning  of  the  school  year,  payment 
under  the  contract  is  to  begin  as  of  the 
date  of  appointment.  If  an  educator 
resigns  or  is  discharged  before  the 


expiration  of  the  term  of  the  contract, 
pay  ceases  as  of  the  date  of  resignation 
or  discharge. 

§3lg.l0  Conditions  of  employment  of 
educators. 

(a)  Supervision  not  delegated  to 
school  boards.  School  boards  may  not 
direct,  control,  or  interrupt  the  day-to- 
day  activities  of  the  Bureau  of  Indian 
Affairs  employees  carrying  out  Bureau- 
operated  Education  programs. 

(b)  Employee  handbook.  The  Director 
will  develop  employee  handbooks  and 
recruiting  guides  in  consultation  with 
school  boards.  These  handbooks  and 
recruiting  guides  will  provide  specific 
information  regarding: 

(1)  The  working  and  hiring  conditions 
for  various  tribal  jurisdictions  and 
Bureau  locations: 

(2)  The  need  for  all  Education 
persotmel  to  adapt  to  local  situation; 
and 

(3)  That  all  Education  personnel  will 
be  required  to  comply  with  and  support 
duly  adopted  school  board  policies, 
including  those  relating  to  tribal  culture 
or  language. 

(c)  Contract  renewal  notification. 
Employees  will  be  notified  sixty  (60) 
days  before  the  end  of  the  school  year 
whether  or  not  their  contract  is  to  be 
renewed.  If  an  individual's  contract  is  to 
be  renewed,  the  individual  must  agree  in 
writing  to  serve  for  the  next  school  year. 
This  agreement  must  be  made  within 
fourteen  (14)  calendar  days  of  the  date 
of  the  notice  in  order  to  complete  the 
contract  renewal.  If  an  individual  agrees 
to  serve  for  the  next  school  year  and 
fails  to  report  for  duty  at  the  beginning 
of  the  next  school  year,  the  contract  will 
be  cancelled  and  the  individual’s  future 
appointment  will  be  subject  to  the 
restriction  in  §  31g.6(k)  of  this  Part.  Non- 
renewal  of  a  contract  will  not  have  the 
effect  of  discharge  for  cause. 

(d)  Dual  compensation.  An  employee 
accepting  a  renewal  of  a  school  year 
contract  may  be  appointed  to  another 
federal  position  during  the  school  recess 
period  without  regard  to  the  dual 
compensation  regulations  in  5  U.S.C. 
5533. 

(e)  Discrimination  complaints.  EEO 
procedures  established  under  5  CFR  713 
shall  be  applicable  to  contract 
employees  under  this  part. 

(f) (1)  Grievance  procedure.  The 
Director  shall  publish  in  the  Bureau 
Manual  (BIAM)  procedures  for  the  rapid 
and  equitable  resolution  of  grievances. 

(2)  When  a  unit  of  exclusive 
recognition  exists,  the  negotiated 
grievance  procedure  may  be  the  only 
procedure  available  to  the  employee  for 
resolving  grievances  within  its  coverage, 
except  that,  if  the  grievance  involves 


discharge,  the  employee  may  elect  to 
use  the  appellate  procedures  or  the 
grievance  procedures  if  applicable,  but 
not  both.  (5  U.S.C.  7121(e)(1)). 

(g)  Mid-term  review  with  school 
boards.  The  school  supervisor  and  the 
Agency  school  superintendent  shall 
schedule  a  mid-term  meeting  with  their 
school  boards  for  the  specific  purpose  of 
obtaining  the  school  board's  comments 
and  suggestions  concerning  individual 
employees.  In  order  to  facilitate  the 
school  board's  knowledge  of  school  and 
Agency  Education  Office  operations, 
members  may  observe  education 
operations.  Members  should  be 
encouraged  and  assisted  in  frequent  and 
unannounced  observations  of  classroom 
and  dormitory.  However,  the  members’ 
conduct  during  such  observation  must 
be  in  accord  with  §  31g.l0  (a). 

(h)  Performance  evaluation.  The 
minimum  number  of  times  an  educator 
shall  be  evaluated  each  year  is  three  for 
the  educator's  first  year  in  a  school  or 
Agency,  two  for  the  second  year,  and 
one  for  each  year  following.  The  annual 
performance  evaluation  shall  be  in 
accordance  with  5  U.S.C.  4302. 

§31g.11  Length  of  the  school  year. 

(a)  The  length  of  the  school  year  shall 
be  at  least  one  hundred  eighty  (180) 
student  instructional  days. 

§  3 1  g.  1 2  Leave  System  for  Education 
Personnel. 

(a)  School  year  employees.  Employees 
on  a  school  year  contract  are  authorized 
the  following  types  of  leave: 

(1)  Emergency  leave.  Absence 
approved  by  the  school  supervisor  or 
Agency  Superintendent  for  Education  as 
a  recognized  personal  emergency  may 
be  paid  for  up  to  forty  (40)  hours  for 
instructional  or  other  work  days  in  a 
school  year.  This  leave  is  precredited  at 
the  beginning  of  the  school  year  and 
accrued  at  the  rate  of  four  (4)  hours  for 
each  of  the  following  ten  (10)  months.  If 
an  employee  resigns  during  the  school 
year,  any  emergency  leave  used  but  not 
accrued  shall  be  deducted  from  the  final 
salary  check. 

(2)  Sick  leave.  Absence  approved  by 
the  school  supervisor  or  Agency 
Superintendent  for  Education  as 
incapacity  from  duty  due  to  injury  or 
illness,  not  related  to  or  incurred  on-the- 
job,  and  not  covered  by  Federal 
Employee’s  Compensation  Act 
Regulations  may  be  paid  as  follows: 

(i)  Sick  leave  shall  accrue  at  the  rate 
of  four  (4)  hours  for  each  bi-weekly  pay 
period  during  the  terms  of  the  contract. 
No  precredit  or  advance  sick  leave  is 
authorized.  Accrued  an  unused  sick 
leave  may  be  used  at  contract 
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termination  to  be  added  to  length  of 
service  for  retirement  credit  purposes. 

(ii)  Sick  leave  is  available  only  for 
situations  which  incapacitate  the 
employee  from  duty  and  the  leave 
granting  officials  shall  require 
satisfactory  evidence  that  the  employee 
was  incapacitated  and  unable  to  return 
to  duty. 

(iii)  Sick  leave  in  any  school  year  used 
on  instructional  or  other  work  days  is 
limited  to  one  hundred  sixty  (160)  hours 
except  as  provided  in  paragraph 

(a)(2)(iv)  of  this  section. 

(iv)  Accrued  sick  leave  in  excess  of 
one  hundred  sixty  (160)  hours  shall  only 
be  used  to  provide  salary  continuation 
for  major  medical  emergencies.  The 
Agency  Superintendent  for  Education 
will  determine  on  the  basis  of  evidence 
which  may  include  a  report  by  a  Federal 
physician,  certification  by  the 
employee's  personal  physician,  or  other 
suitable  evidence,  whether  or  not  to 
grant  such  requests.  Any  Federal 
employee  may  be  required  to  appear  for 
a  physical  examination  by  a  Federally- 
selected  physician  (i.e.,  PHS,  contract, 
etc.)  to  determine  fitness  for  duty. 

(v)  An  employee,  who  terminates  his/ 
her  contract  with  sick  leave  to  his/her 
credit,  will  have  such  sick  leave  restored 
to  his/her  credit  upon  re-employment 
within  5  years. 

(3)  School  vacation  leave.  Contract 
school  year  employees  may  receive  up 
to  one  hundred  thirty  six  (136)  hours  of 
school  vacation  leave  when  school  is 
not  in  session.  Approval  for  the  use  of 
this  leave  will  be  administratively 
determined  by  the  school  supervisor/ 
Agency  Superintendent  for  Education. 

(b)  Leave  for  year  long  employees. 
Employees  who  are  on  a  year  contract 
are  authorized  the  following  types  of 
leave: 

(1)  Vacation  Leave.  Absence 
approved  in  advance  by  the  school 
supervisor  or  Agency  Superintendent  for 
Education  for  rest  and  relaxation  is 
authorized  for  eighty  hours  after  each  of 
the  first  three  (3)  years  of  service  as  a 
Bureau  education  employee.  At  the  end 
of  the  fourth  year  of  service,  the  number 
of  hours  is  increased  to  one  hundred 
sixty  (160).  The  school  supervisor  will 
determine  when  vacation  leave  may  be 
used.  Vacation  leave  is  to  be  scheduled 
and  used  to  the  greatest  extent  possible 
during  periods  when  school  is  not  in 
session  and  the  students  are  not  in  the 
dormitories.  Vacation  leave  is  credited 
to  an  employee  on  the  day  following 
his/her  anniversary  date  of  employment 
and  may  not  be  accumulated  from  year 
to  year.  However,  if  an  employee's  leave 
is  scheduled  during  the  three  months 
preceding  the  anniversary  date,  and 
must  be  cancelled  and  not  rescheduled 


before  the  anniversary  date  because 
Agency  operations  require  the 
employee’s  presence,  it  may  be  restored 
and  used  the  following  year.  At  the 
employee's  option,  unused  vacation 
leave  may  be  converted  to  sick  leave  at 
the  completion  of  each  contract  year,  or 
he/she  may  elect  to  be  paid  for  unused 
vacation  leave. 

(2)  Sick  leave.  Sick  leave 
accumulation  and  use  is  authorized  on 
the  same  basis  as  for  school  year 
employees  under  §  31g.l2  (a)  of  this 
part. 

(c)  Accountable  absences.  Each 
employee  is  accountable  for  the 
following  types  of  absence  which  must 
be  recorded: 

(1)  Unapproved  absence.  Any  absence 
from  the  work  site  during  any  period 
when  the  employee’s  presence  is 
required  and  which  is  not  approved  in 
advance  or  excused  by  the  school 
superv  isor  or  Agency  Superintendent  for 
Education,  and  charged  to  another  type 
of  leave  or  accountable  absence,  must 
be  recorded.  An  amount  equal  to  the 
pay  wrhich  would  have  been  due  for  the 
period  of  the  absence  shall  be  deducted 
from  the  employee’s  pay. 

(2)  Unpaid  absence.  If  prescheduled 
and  approved  by  the  school  supervisor 
or  Agency  Superintendent  for  Education, 
an  employee  may  be  absent  and  an 
amount  equal  to  the  pay,  which  would 
have  been  due  for  the  period  of  the 
absence  will  be  deducted  from  the 
employee’s  pay. 

(3)  Court  and  military  leave. 
Employees  are  entitled  to  paid  absence 
for  jury  or  witness  service  and  military 
duty  as  a  member  of  the  National  Guard 
or  reserve  as  defined  in  sections  6322 
and  6323  of  Title  5,  U.S.C.,  when  the 
absence  occurs  during  the  regular 
contract  period.  Employees  may  be 
requested  to  schedule  their  military 
leave  at  times  other  than  when  school  is 
in  session. 

(4)  Administrative  leave.  An 
employee  may  be  excused,  in  pay  status, 
from  the  performance  of  regular  duties 
to  carry  out  other  officially  recognized 
tasks  when  approved  by  the  school 
supervisor  or  the  Agency 
Superintendent  for  Education. 

(d)  Leave  transferred  in.  Annual  leave 
credited  to  an  employee’s  balance 
immediately  before  conversion  or 
appointment  under  this  part  will  not  be 
available  for  use  while  so  employed  by 
the  Bureau.  It  shall  be  held  to  the 
employee’s  account  until  the  employee 
leaves  such  Bureau  employment.  Sick 
leave  credited  to  an  employee’s  balance 
immediately  before  conversion  or 
appointment  under  this  part  shall  be 
credited  to  the  employee’s  sick  leave 


account  under  the  leave  system  in 
§  31g.l2  (a)(2)  and  (b)(2). 

(e)  Employees  issued  contracts  for 
intermittent  or  part-time  work,  such  as 
substitute  teacher,  and  employees  hired 
under  short  term  contract  provisions  are 
not  eligible  for  leave. 

§  31g.13  Status  quo  employees  in 
education  positions. 

(a)  Status  quo  employees.  Individuals 
who  were  Bureau  employees  on  October 
31, 1979,  with  an  appointment  in  either 
the  competitive  or  excepted  service 
without  time  limitation,  and  who  are 
serving  in  an  Education  position,  shall 
be  continued  in  their  positions  under  the 
terms  and  conditions  of  that 
appointment  with  no  change  in  their 
status  or  position;  except,  they  may  be 
promoted  to  the  full  performance  level 
of  the  position  as  that  level  was  defined 
before  November  1, 1979,  with  no  other 
change  in  the  position.  Such  employees 
are  entitled  to  receive  any  changes  in 
compensation  attached  to  the  position. 
Even  though  such  employees  occupy 
“Education  positions"  as  defined  in  this 
part,  the  terms  and  conditions  of  their 
appointment,  status,  and  entitlements 
are  determined  by  competitive  service 
regulations  and  procedures.  Before 
November  1, 1983,  these  employees  may 
elect  to  have  the  terms  and  conditions  of 
their  appointment  to  the  position  which 
they  hold  converted  to  the  terms  and 
conditions  of  employment  established 
under  this  part.  This  election  may  not  be 
revoked  and  is  not  subject  to 
supervisory  or  school  board  approval. 
Linder  applicable  procedures,  these 
employees  are  eligible  for  consideration 
for  movement  to  other  positions  which 
are  defined  as  “contract  Education" 
positions.  Such  movement  shall  change 
the  terms  and  conditions  of  their 
appointment  to  the  terms  and  conditions 
of  employment  established  under  this 
part.  An  involuntary  change  in  position 
shall  not  affect  the  current  status  of 
present  education  employees. 

Rick  C.  Lavis, 

Deputy  Assistant  Secretary — Indian  Affairs. 
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